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JACOB P. CLARK: VS, JOSEPH BARBER, mtTSTEE. 


of tbe said decree and of the proceedings in the said cause filed here¬ 
with as part hereof), and the said plaintiff has fiot obtained'' 
2 any payment or .satisfaction of the said decree^ other than, 
credited therein, and the same i^mains in full force and 
effect, unreversed and unsatisfied, and the plaintiff claims to recover 
the said sum of |7,428.50 (equivalent to |7,428.50 in the currency 
of the United Btatesof America) with interest thereon from the 80th 
day of June, 1892, less ^5^000 paid October fi, 1892, and f500 paid 
October 13,189^, besides the costs of this suit. 

Wi H. SSOLUS, 

HAYDEN JOHNSON,^ 

Attorneys for Plain^i^ 


The defendant is to plead hereto on or before the twentieth vda^ 
exclusive of Sundays and legal holidays, occurring after the day of 
the service hereof; otherwise judgment. 

W.H.SHOLES, 

HAYpEN JOHNSON,^^ - ^ 
Attorneys for 

Smond Ammded Declaration, 


Filed October 1,1900. 

/ In the Supreme Oourt of the District of Golumbia.' v ? 

J^osEPH Barber, Trustee, Plaintiff, f t 

\ rsi * * , yAi how, 

■ Jacob P. Clark, Defendant, j 

3^^ The plaintiff by leave of the court first had and obtained, 
/ amends his amended declaration by ^Ubsiituting the follow- 
■ dngt;., ■ _: y , . ' - ■ \;- 

|The plaintiff, Joseph Barber as trustee of the estate of Jessie Bar¬ 
ber, deceased, sues the defendant, Jacob P. Clark, for money paya¬ 
ble by the defendant to the plaintiff as trustee as aforesaid, for that 
. |the said plaintiff heretofore, to wit, on the third day of May> A. D. 
|I894, in the high^^c of justice, common pleas diyisioh, at 
| Brampton, Ontario, in the Dominion of Canadav the same being a 
j court of record, and'having jurisdiction of the defendant and of the 
f subject-matter of thehoMon, recovered against the said defendants 
decree for the payment of the sum of $7,423.50, with interest 
thereon from the BOth day of June, 1892, but deductihg firom the 
said amount the sura of $5^00 paid by the said de:tedant to the 
said Joseph Barber on the fith day of October, 1892, and the further 
sum of $500 similarly paid on the 18th day of October, 1892, with 
interest on the said sums of $5,000 and $500 from the date of their 
respective payments,” whereof the defendant was convicted, as by 
the record and proceeding thereof remaining in said court will fully 
appear, and the said plaintiff has not obtained^smy payment or satis- 
iactlon of the' said .deeree, other than credited therein, and the samn 
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tliat Mie plaint oiigiit not taiiave or MainMn iiis^ a^ 
agamst him in this Jurisdiction, ^ v ^ ^ 

5. For that The Toronto Mitl Stock and Bfetal Gompany, plaintijife, 
on the 14th day of ifevemher,^^^ 1^ connty court in the 

county of Yorki at Toronto^ in tiie province of Ontario,^ 

Canada, the same heing tlien and there a court of record, reeoYered 
against d. 0. Hutton and d, P* If utton, defendants, Judgm^^^ the 

sum of 136742 debt and the sum of |lf.66 for costs with inter^t 
thereon feom the 14th day of ih)yember, 1888, u ntil paid, together with 
subsequent costs, and the said piaintihs have not obtain^ payinent, 
execution or satisfaction of said judgrnents and the same remain in foil 
force and effeet> uhreirersed and unsatisiedt end fef thatT^ 

6 TorontoMill Stock and fetal Gompany, plaintiffe, on the 28th 
day of August, 1888, in the high court of Justice, Queen^ Bench 

division, in the province of Ontario, dominion of Ganada, the same 
being then and there a court of record, recovered against J. 0. Hut¬ 
ton and X K Hutton, defendants Judgments fer the sum of 123641 
debt besides 128.94 cnsts with interest thereon feom the 28t^^ day of 
August, 1888, and^^ t^ said plaintijSs have not ob^ payment, 
execution or satisfection of said judgment, and the same remains in 
full force and effect unreversed and unsatisfied; and fer that Th 
Toronto Mill Stock and Metal Gompany, plalntim oh the 30th day 
of August, 1888, in the county court of the county of Yorky at To- 
routo, Ontario, in the Dominion of Ganada, the sanie beiug a court 
of record, recovered against X 0. Hutton^ and 4. P. Hutton, defend¬ 
ants, judgment for the sum of f222.62 debt, and the sum of $17,76 
fer c(^ts, with interest thereon from the SOth day of August, 1888, 
until paid, and the said plaintifife have not obtained payment, exe¬ 
cution or satisfection of the said Judgment, and the same remains 
ih full force and efieet, unreversed and unsatisfied; and fer that The 
Toronto fell Stock and Metal Gompany, plaintiffe, on th day 
of September, 1888, in the high court of Justice, Queen’s Bench^^^^^ d^ 
vision, in Ontario, in the Dominion of Ganada, the same being a 
court of record, recovered against X 0. Hutton and X P. Hufctom 
defendantsy Judgmeht fer the sum of $402.99, fer debt and ■ the sum 
of $28.84 fer costs, With interest thereon from the 8th day of Septemr^ 
her, 1888, until paid J and the said plaintife have notobtained pay¬ 
ments, execution or satisfaction of said Judgment, and the same re¬ 
mains in full force, unreversed and unsatisfied f and for that 

7 the said ThrOnto Mill Stock and fe 

wit, on the 30thjday of May, 1391, for valne, signed an 
ferred to this defendant, the saidherelnbefere several mehtioiiedjudg-^- 
ments, and every sum or sums of money then dne and thereafter to 
become due by virtue tbereofi for principal, interest and costs, and 
all benefit to be derived therefrom either at law, of in equity, or 
otherwise howsoever • and for that the said X 0, Hutton and X PI 
Hmton fer the purpose of hindering aud delaying and defeating 
tlie said Toronto Mill Stock and Metal Gompany in the recovery of 
the payment of the said several Judgments claims; and for that the 
said X 0. Hutfon and X P. Hutton, defendants in said suits, fer the 
purpose of hinderiug, delaying and defeating the said Toronto fell,' 
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|28;94 eosts of suib^ W^ idteteaf the^edd 
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interest thereottj^oip the 30th day of AdgdafcfldSSl^ 
besides 128.84 eosts <d suit dfilh idt^ 
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6. Add that thedi^idtij^^ of tlm suit, 

was, and still is^^indahted to the da^ 

with interest adeotd |o the gartied^ of seboft heid^ 1^ 

whieh said shid tdd deleddai|f is willing shaU/h^^ 

:dlaintife-deinandi:''-".'."':'-"^^-^^^ 

By aoicddt of decdee for eosis id^^^f^^ 

against the jplaidtiff idthesadfo decree d^ 

IV) the aniount of four |udgd3^fe In te l^he Toronto Mil 
Stock and Metal Coidpadj^j plaintiff assigde^^ to the defendadt ^and 
payinent of ddtich the plaidlilf pfofoised^^^^^ same: 

upon the aidodnt of the decree now sued Upon aa^ 

i38?^i2tfoo^dcd'fild8;;edsts::W|®Sldforas|;:,!|d»di;.:the=^^ 

|236^ heddes $88.^4 cdstd with 
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1402.90 hesides $2884 do|tSjfydiiitdt^ 

■ of; 'Sc^deinharji-.lShS 






6 JAaOB iPi eBAKK JOSEPH BABBKR, TEmPlSE* 

Mea to^ Seemd^^^ 

III fche SBpreiiie Court of ^ District of ColumMa. 

JosiPBr Bakbiqb^ ?I^steey Plaintiff 

m* ■ \ : 

XAfcOcuj 

Now comes the dofondaut, by Ms attorney, and for further plea 
to the plaiutiff% second amended declaration says that he w^ 
seryed with ^process within the Dominiou of Oaiiada in the suit 
in which the decree was render in the plaintiff’s declaration men- 
tiohed, nor did he appear personally, nor did he authorize any per¬ 
son to appear for him thereim^ 

a A. ERANDBNBUECJ,; 

: AddMonctl Flm ■.'i'.:;:'. 

V Filed ^ril 29^ 190t - 

in the Supreme Court of &e Dis^ict of Oolumhia. 

Joseph Babbbr, ff'rustee,^ H 

Jacob 

, J^r farther plea^^^^^M the plmntiff^ deelaraMoh, the deifendant says 
that the piaiutiff ^ cause of action did not accrue within three years 
next hefbre the Sling of the second amended declaration herein. 

CDAB10C1I A, BBANDBNBIJRC, 

“ JMorney for D 

11 Service accepted, April 2% 1901. 

;, ,; -■•' 'V: • • W.H.:SB:0DBS. 

. In the Supreme Court of the District of CpIumbiA 
Joseph Bakbeb, Trustee, Plaintiff 

y • ;■ —: . '.yy-';‘- VS. ■ ,'"' •'"■■. 

jAeoB B Qbabk:, Defendant. 

The plaintiff Joins^^^^ te upon all of the defendant’s pleas and 
amended pleas filed in this cause to the plaintiflf’s amended declara¬ 
tion. : ^ - - ■■ '•■ '^';T:'■ ^ 

- \ \ 

MM(^n^s Jbr FlamfM. 



m 40i39. Law. 





0 ex^cTitidE tie: 






Jacob P/ OitAbk:, 


tie Poirt of 

l^dgmerit ii tisf aii^e e^ee; ai^ 


Oitatlon waived 


HAYPEN JOHNSON, 

Attorneys for Ptdmiiff, ^ 

Supreme PouTt of tie District of Uolumbia 
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JACOB P; CLABK VS, JOSEPH BABBER, TRUSTEJS, 


Joseph Barber, Trustee, Plaintiff,) 


vs. 


Jacob P. dcARK, defendant. ) 


>At Law^ Ho, 40539. 


Upon motion of the defendant it is ordered that the penalty of the ^ 
bond on appeal for costs be, and hereby is fixed in the sum of one 
hundred dollars, or in lieu of a bond to deposit with the clerk the^ 
sum of one hundred dollars. 


Memorandum. 

December 12,1901,—$100 so deposited by appellant in lieu of ap-^ 
peal bond. • 

Supreme Uourt of the District of (blumbia. 

Mo^at, 23,1901. 

Session resumed pursuant to adjournment. Chief Justice Bingham, 
presiding, ^ ^ ^ ^ ‘ 

:V.: ; \ *' ,• *' ^ ^ 

ys. VAt Law. Ho. 40539. 

Jacob P. Clark, Defendant. i 

,How again comes here the defendant by bis attorney and tenders 
to the court here his bill of exceptions taken during the trial hereof, 
and prays that the same may be duly signed, sealed, and made part 
of the record now for then, which is done accordingly. 

15 , Bill of Exceptions.. 

Piled December 23j 1901. 

In the Supreme Court of the District of Columbia. 

Joseph Barber, Trustee, Plaintiff,) 

'.vsf >Ho. 40539. Law. 

Be it remembered that at the trial of the above^entitled cause, the 
pkihtifl^ under the^^^p^^^^^ therein to maintain the issue on his 

part joined, offered in evidence the following transcript of judgment 

^ctoria, hy the grace of God, of the United Khgdom of Great 
Britain and irA Queen, defender of the fiiith, etc.j etc., etc., to 
all to whom these presents shall come, Greeting: 

These are to certify that the high court of justice for Ontario ” is 
a duly atid lawfully constituted court of record, having jurisdiction 
■ over all civil and criminal matters in and for that part of the Do¬ 
minion of Canada called the province of Ontario. 



JACOB P. OI^ABK Ta JOSEPH BABBER, 


That the Honorable John Alexander Boyd^ is chancellor of the 
province of Ontario and that the name of J/A, Boyd attached to the 
certificate written under the annexed exemplification^ is the true sig¬ 
nature of the said John Alexander Boyd and is of his proper hand¬ 
writing, 

16-21 That James Augustus Austin is the local registrar of the 
, high court of Brampton, in the county of Peel, and has tlxe cus¬ 
tody of the seal of our said high court, and of the pleadings, aflSdavits 
and writs and other proceedings filed of record thereih, lawfully ap¬ 
pointed. That the name J* A* Anstin attached to the annexed 
exemplification, as the signatuie of said clerk of records and writs, 
is the true and genuine sighature of the said James Augustus Austin 
and is of his proper haiidwriting, and thaifull faith and credi^ce are 
due and ought to he given to such signatures and acts in all places, 
and that the seal attached to the next exemplificatipnis thetrueand 
genuine seal of bur said high court of justice for Ontario used at 
Brampton.-; ■ 

Given, under the great seal of our said province of Ontario. 

Witness, the HonorahleSir01}verMoWt,knight,iieutenantgov- 
ernor of our said province. 

At Toronto, this sixth day of October, in the year of bur Lord one 
thousand eight hundredgnd ninety-nine and in the sixty-third year 
‘of our reign.," -''-.w v-;' 

"By:: eommand^iK^:^;^ 

Secretary ofFromnce of OntaHoi 

■■ i»l»” ■ ■ ■■ •'^v . ■ . ' ^1* ■ . - - ■ , 


In the High Court of Justice, Common Pleas Bivision* 

Writ issued 23rd January, A. B. 1891, : 

Between— 

“James Barber, Agnes P. HurToif, and Isabebla J, Cross, 1 

“Plaintiffs, 

“ Jacob P, Clark, Befendant, 

“ Statement of claim. 

- “1, The defendant is a real-estate agent residing in the city of 

“ Washington in the United States of America and who formerly 
“ resided in the city of Toronto in the county of Ybrk. 

“2. The plaintiffs, Agnes P. Hutton and Isabella J* Cross are the 
* “ residuary legatees under and by virtue of the last will and testa- 
“ ment of Jessie Barber late of the village of Georgetown in the. 
“county of Halton, widow, deceased bearing date tbe third day of 
“ May, A. i). 1883. 

2—1175a 





10 > meOB. P. etiBE vs: JOSEPIT' BABBK^^^ mtJSTEE* 

“ 8^ In and by tbie said will tbe|aid testatnE directed tb# tbe said 
*® plainMlfe ^gnea li^ Hnt^ Isabelle C^oss asBesidnary le^ 
-‘ tees as afbresaid sbotdd each be paid the snm of $10OOi)O anixuaHy 
“ ont of the principal moriey of the estate of the said deceased and 
“ that the iiiterest upoii the whole estate from time to time remain- 
“iog rnipaid should after deducting certain p^ments as mentioned 
“and set out in the said will be divided equally between the j^d 
“ Agnes Fv Hbtton and Isabella Ji^tlrosS share and share aHfe 
28 “4 On the ISth day of October A. 0.1890 there beca^^ 

-‘ due to each of the said plaintiffe Agnes F, Huttcm and 
b^la Omss un^^ and by virtue of the said wiH t^ of 
“ 11000.00 out of the principal money of the said estate and ft 
“ sum of f600i)0 for interest upon the remainder of the said estate 
“still remaining unpaid to them re^eefrvely-- 
“fr Ibe defendant duly proved the said will to the surrogate 
“ court of the county of Haimn and^ to upon himself the burden 
“ and administration of the said estate* ^ ^ v 

“ 0. dbe said plaintilfe A^es R JBntton and feabeha d,^^^^^ 

“ also executors of and duly proved the said will bdt the defendant is 
“ the acting executor and is in possession of the whole of the estate 
“ of said deceased and he refiis^ to pay over the said instailments 
“ and interest after demand duty made theref^ 

“ 7. Under and by virtue of certain indentures^^^o^ 

“ which the defendant had due notice^ the plaintitf da^ 

“ assignee of and entitled to receive the said installments and in- 
“ terest but the said re^uary le^tees are loined as parties to this 
“ action in order thi^ all the partto interested shbald be before the 
“ court and they pray that the defendant may be ordered and ad- 
“judged to pay the amcmntbf the said installments and interest to the 
“ said plaintiff dam^ Barber or in tbe event of the said assignments 
“ hmng held insufoment totofrfehlm to toOverbbat the sam 
“be paid to them* Tim jdaintiff elaims^ ^ 

“1. Paymerft of the said sums of $2000.00 and $ 600 * 00 ^ 1 ^^ 

, : f f -l-’m-vTTrr 


24 and such other and fhrtber 

“ order as may semn ^ 

“ The plaintiflfe propose that this action should be tried at Brainp- 

“ Delivered this 28id day of dannaiy* A* D* 1891 by Beiqamin F* 
“dustin of tlie town of Brampton in me county of Feel ^SoHcftor 
“fer the plainti& 





the High Court of Justice, Gommou Pleas Bmsiou 


. ^^Between 
James Ba: 


. Aei^ES Fv HuTTOK; aud Isabella J. Oboss/ 
/'plaintiffs, 


Jacob P. OlabKi, Defendant. 

of Defmce. 


X. Phe defendant admits that Jessie Barber, late of the yillage 
of Georgetown in the county of Dalton, widow, ina^e her last wnh 
and testament dated the Brd day of May 188B and did thereby 
‘‘appoint the said Agnes F* Hutton (then Agnes F» Barber) and the 
“ said Isabella J. Gross, wife of Williain &* Gross—-daughters of 
‘^the said testatrix and me, the said Jacob P/GIark, the exeeu^ 
“trices and executor and trustees of the said will/and she thereby 
“ devised and bequeathed to the said executrices executor and trustees 
‘^ all her real and personal estate upon the trusts and to and for the 
“ uses, intents and purposes therein expressed and declared: 

25 “ 2* The said Jessie Barber died on tne XSth day of October^ 
“1883 and the said plaintiffs Agnes Hutton and Isabella 

J, Gross and the said defendant Jacob P, Clark duly proved the 
“ said will in the surrogate court of the county pf Halton on the ^ 
“19th day of November 1883 and the said defehdant incorporates 
“the probate of the said vrili here with and will read it on the hear- 
‘^ ing of this action. 

will (amongst other things) provides that the said 
“ Argues F. Hutton and Isabella J- CroSs shonld not be entitled to 
any cornmission or charges and directs that the said defendant 
“should be wholly entitled to and be paid the commission and' 
“ charges for the administration of the estate and effects'of the said 
“testatrix. ^ ^ ^ 

“ A After the death of the said testatrix' the said defendant b;v^ 

“ and with the consent of the said plaintiffs Agnes F. Hutton and 
“ Isabella J. Cross took possession of the estate and effects of the said 
“ testatrix and proceeded to carry into effeeithe trusts and powers' 
“of the said wdli and to administer the estate and* effects and paid 
“ the just debts of the deceased^ and made payinents on account of 
“ the legacies contained in her will. 

“ 5. The defendant rendered to the said plaintiffe Agues F. Hujton 
‘‘and Isabella J, Gross yearly and every year until the year 1886; 
“ full statements and accounlB of his management of and dealmgs 
‘‘ with the affairs of the mid estate, and in the month of February 
“1886 he passed all his accounts as executor aud trustee of the 
^^ said will before his hohor the judge of the surrogate court of fee 
“ county of Halton, and he has yearly and overy year siace 

26 “ the year1886rendered to the said plain^ffs Agnes F. Hutton 
“ and Isabella j* Gross full sta^m^ets aud aceDunts of hli 

management of the affairs of the said estate, * ^ ' '*v 
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‘‘ 6. The said defendant was engaged in the Teah^slate business in 
‘Hhe 0%’^ of Toronto at the time he became the executor and 
trustee of the said will and he continued to carry on the smd busi^ 
ness until the year 1890 ^hen he bought a large tract of land at 
- the city of Washington in the Bistrictof dolumfaia in the United 
“ Btates of America and he has mowed horn the city of Toronto with 
“ his family and has become a permanent resident of the said dty 
“ of Washington and is actively engaged in the developement and 
“sale of his real estate. ‘ # 

^‘ 7* Bo compM made by the said plaintifife ^nes R 

“ Hutton and Isabella J. Gross or either of them or on their behalf 
“to the said defendant in regard to the management by him of the 
“ affiirs of the said estate or in regard to tire said statements and 
“ accounts until the defendant^ ^ arranging and winding up his 

“ ahairs in Canada preparatory to his departure to Washington, and 
“ he then requested the said plaintifife to release him and join with' 
“ him in the appointment of a trustee to act in his place and.stead 
“ to carry into effect the final administration of the estate and effects 
“ of the said deceased and to pay, the accruing payments on account 
“ of the specific legacies contained in the said will and to pay the 
“ balance (if any) to tbe plaintiffe as residuary legatees. 

“ 8. The said plaintiffs Agnes F.Hutton and Isabella j* Gross 
27 “ have allowed their husbands to use the money paid to theni 

“ by the defendant on account of the legacies hequeathed to 
“ them by the said will amounting in the aggregate to an approxi- 
“ mation of the sum of |20y000 and the said money has been lost to 
“ the plaintifife and neither of the said plaintifife have any means 
“ which might be made available for the costs of an adnainistraiion 
“ of the afifeirs of Ihe estate if an administration should become hec-^ 
“ essary, except the balance 0f any) which might be payable to them 
“ on the final taking of the accounts after providing for the Specific 
“ legacies and the commission which the defendant would be enti- 
“tied to. 

’ “ 9* An appointment w^as made by the defendant for a meeting 
“ with the said plaintiffs Agnes F. Hutton and Isabella J. Gross to 
“ pass the accounts of tho defendant, to examine the investments and 
“ to appoint a new trustee in his place, and it was attended by the 
“ respective husbands of the said plaintiffs and their solicitors and* 
“ after discussions and explanaMons in regard to the accounts a com- 
“ petent and independent accountant who was a member of thU 
“ Institute of Ghartered Accountants was appointed to examine aUd 
“ report on the said accounts and the said accomitant examined Ihd 
“ accounts and certified that they were correct with the exceptioh 
“of someWfling inaccuracies Which were corrected) 

“10. A subsequent meeting was then held and was attended by 
“ the same parties to make a final adjustment and settlement on the 
“hasis of the accounts report, but the said: husbands of the said 
“plaintifife would not consent to close the said acebunts auA releasA 
“ the defendant unless he wmuld submit to unreasonable claims •> 
“ which they made against him* 



2S /- IL The thei 

" adiiiiuistip^ioii order with 
ueual acooirnts aod make all the 
“ and now is ready an^ willing an 
“ administration order and to faeil 
“ means the ptroseention of a refere: 

“ 12. On the 22ttd day of Oeceml 
■ ■ delivered oh behalf of thi plainti 
“ one dated tTnly ihth^ IBS^ niade 1 
“ ton) to one Thomae W* Duggan 1 
“ the said Thomas 1^. Duggan for 
“ W. Duggan to the said ignes F, 
“ husband on the security of a moi 
“ real estate ; and an assignment tl 
“ ber 1890 made by the said Thon 
“ tiff James Barber, The other dal 
“ made by the said Isabella Jane . 
“ Barber by way of collateral mori 
“ lent by him to her or for which 
“ half, and the defendant vnll pr( 
“ refer to them on the hearing of i 
“13, The defendant has aly^^ 
^“fnll account of all his mahagemej 
“ of the said estate and he is readj 
“ over to a trustee to be appointed 
“ estate which remain in his hands 
“ he js liable or accountable 
29 “14, The defendahtclain 

“ ter mine and decide whet 
“ money or assets in his hands to h 
“the said j^laintiffs as residuary le| 
“ her as assignee, after makihg pro^ 
“ the coramissioii which the defend 
“titled to and for costs,expenses ai 
“enquiries are made and aceonnh 
“ tion order and Until the final bah 
“the defendant shall he liable or 
“by this honorable court, 

“15. The defendant submits thj 
“ nonneed on the plaintiA staten 
“ contained in the statement of del 
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■^13. TiiB ^^ndaiil tefeb aii iiiyq§t£iae^^ of the sittE 

of one tbdiisaEd dollars of the tooii^ of the said estate has heeo 
made by Mm at the request aad by the consent of the said plaiM 

residuary legatees and 0at on the taking bf the 
B0 said aeeonntsthe said inyestment shall be taken into aeeount 

^^^d dealt with as an inyestment made the eoM 

sent'and sanction of the said residuary legatees. 

**^nd the said defendant repeats the said statement of defence by 
way of ooiinterolaint and claims by way of connter^aim a jud^ 
m^t lot ihe usual order^ to admimstration]^^^^ honorable 
court for the estate and edects of the said testatj&and a diseharge 
from the efece of trustee and e^Eecutor of the said will npon com- 

‘^Beliyered this idth day Of l^ 1891 hy Messra Bain, Laid^ 

*‘^law & Go.i of the ch^ of $ solicitors to the defendant* 

‘■In the IKghfiourt of Justice# Gom 
"“Between^ '■■■': 'r' I\^ ^ 

^ James Babber, toKES and Isabella J* Gross# ' 

■ -' •". ■ " . ' ■"':_"■■■■■: • • '■, ■'■ ■....-p -/'P-B- 

^ Jacob j 

■/■.;: ;''P'f;^^|/;;:;;V''P^ 'P’ ..^P; 

‘‘1. l^e plaintiff join issUepupon the defendant's statement of de- 
fence and counter-cfeim . 

‘‘2. And the plainti& totifer say^ % 

B1 “ smd statement of defence and conntejNclaim that the de~ 
p ‘‘ feudant has in Ms hands ample assets ^.ayailable to the 
“ purpose of satisi^rhig the daim of the plM this action and 

5!;that the same should he ordered to be paid ferthwith. , 

And the plaintiife ferther say^^^^b^^^^^ of r^ly to the said 
" statement of defence and counter^^aim^^^^ t^ Ihey haye no desire 
^ to have the defendant removedlrom his position as executor and 
" trustee, bnt that if he desires and seeks to he remoyed they are 
" willing that ano^ier trnsto his place and stead 

" npon the comMion that all accounfe he taken of th dealing of the 
" defendant as executor and trustee from to Mnie the estate eaine 
" Into bfe hands up to the time of accoiintingand that Upon payment 
" oyer by Mm to such new trustee of the balances which may be 
" found in bfe hands be be discbarged* ■ 

" Deliyered tliis dtb day of April A. B. 1891 by Beiyamin F* Justin 
" of the town of Brampton in the county of Peel solidtor fer thn 
"Idaihti® 
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In tbe High Cburt of Jiastice^ Oommott Heas Division. 

■ Between-^: 

“ James Babber, i^OHES and I^abelba J. Gross, \ 


" Jacob F. Gbabk, Befendani 


The defendant refers to the 3rd paragraph of the reply of 
\ ** the plaintiffs and alleges that before the commencement of 

32 “ this action he offered and proposed to the plaintiffs to pa^ 

all his accounts as executor and trustee of the will of the 
“ executrix before the surrogate court or the high court of justice 
and to transfer the balance of all the assets of the estate in his 
hands to be adminisfered to the proper trustee to be appointed in 
Ins stead and he repeats tlio offer and proposal and consents to the 
condition annexed to his rempyal from the office of trustee viz*-— 
•Hhat he shall not be entitled to his discharge until the accounts 
shall be taken of his dealing irtth the defendant as executor and 
trustee from the time the estate came into his hands up to the 
time of his accounting and that he shall pay over to such new 
trustee the balance which may he found in his hands after mak- 
“ ing proper provision for the payment of costs and he further con- 
sents to submit to such further and other prder in respect thereof 
as may be imposed by this honorable court, 

Belivered by special leave of the court this IBlh day of Aprils 
'^A . B* 189i by Bain, Laidlaw «& Kappelo of the city of'Toronto in 
the county of iTork solicitors for the defendanl" , * 


t at 


“ In the High Court of Justice, Common Fie 
^ “ His Lordship Mr, Justice Street 
“Thursday, the Thirties Bay of April, A 
“Between— 


Bivision. 


A.B;ia9L 


James Barbebj Austes F. and If 


Babbbba J. Crw, 


“ Jacob F» 0nABB:, Bef&ndani 


i 

el for 











JA.OOB P. ctoKK m. JOSPPH 

^ ■ Upon helping read the jjleadinge and Upon hearing what was 
" alleged by counsel afbres^^ v, 

" This court doth order and ^ ^ 

" 3. That it he referred to the local mister of the supreme court of 
"judicature for Ontario at Brampton to take eoeounts of the defend- 
" ant dacoh P. Clark and of the plaintiA Agnes F, Hutton and 
" Isabella J. Cross as executors and trustees of the estate of Jessie 
" Barber deceased the testatrix in the pleadings herein mentioned 
" horn the time the estate came into their hands up to the time of 
“their accounting* 

" 2, And the said master is to ihcpire and state w^ 

" sons entitled to share in the estate of the said testatrix and in what 
“proportionev^ .■ 

: " And this court doth farther order and adjudge that the 
" said local master do name some suitable and proper person to be 
" appointed trustee in the place of the said defendaid Jacob^ P^^ Clark 
“ who has left the jurisdiction of this honorable court. 

. " A And it is ordered that the further directions and costs be xe^ 
“ served until aher the eaid local master shall havemade his repork 
“ 5* And it is ordered M the said local master do make h 
" report within six months from the date hereof. ' 

- " Judgmentsigned the 5th of 

" “ Judgmi^ entered 5th May 1891 in High Court Judgment Book 
“folio 107. - 

34 " (SVd) J. A. AUSTIN, 

ijyrdm 

“ In the High Court of Justice, Common Pleae Division. 

" Before the Hon* Sir Thomas Galt, Chief Justice. 

^ Friday,; the Sixteenth Day of December, 1893. 

"•/"Between--; 

" James BAebee^ Aunbs F. HuptOn^ and IsABBnLA J. Chioss, j 

"Piaintiffe^ I 

V-; /" "and.";';:'^ ■ " 

‘ " Jacob- P. Cl Abe:, Defendant, J 



“ This action having been by judgment herein bearing date the 
^ 30th day of Aprils 1^1, referred to Ihe local master of the court at 
" Brampton fer the naming of some suitahle and proper person lo he 
"appointed trustee x)f Abe will of Jessie Barber the mstatrfx in^ 

" pleadings mentioned in the place pf the defendant Jacob Pv Clark 
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IT 


“ who had left the jurisdiction of this honorable court and for the 
^‘taking of certain accounts and otherwise.^ said Judgment will 
“ appear and the said local taaster having; his report of the matters 
“ 00 referred to him which bears date the 80th day of June 1892 and 
“ having thereby found and adjudged that Joseph Barber of the vih 
“ lage of Georgetown in the cpuhty of Halton> gen^^ is a 
“ suitable and proper person to be appointed the said trustee in the 
“ place of the defentdant Jacob E, Oiark^ and the plaintiffs and de^ 
“ fendant each appealing from the said report as to certain of 
35 “ the matters in question herein respectively and the said ap* 

“ peals coming on for hearing this day and counsel for both 
“ parties consenting thereto, 

“ 1. It is ordered that the finding of the said master that the said 
“ Joseph Barber is, a suitable and proper; person to he appointed 
“trustee as aforesaid he confirmed; ^ ^^^^ ^^^I 

“ 2. And it is further ordered that argument Of the said appeals 
“ stand adjourned to a day to he arranged therefor. " _ 

“ 3. Ana it is further ordered that the said Joseph Barber of the vil- 
“ lage of Georgetown in the cpunty of Halton> gentleman be and he 
“ is hereby appointed trustee of the estate of Jessie Barber hi the 
“ pleadings mentibned in Ibb place and stead of the defendant Jacoh 

“4. And it is further ordered that the said defendant Jacob R 
“ Clark do peuding the final disposition pf the said appeals pay to 
“ the said Joseph Barber the sum of ($5,b0l)) five thousand doflars 
“portions of the moneys of the said e3tate now in the hands of the 
“ said defendant Jacoh P. Clark as found by the said' report and that 
“ such payment when made shaU be to that extent a discharge of the 
“said Jacob P. Clark from liability in respect of so much of the said 
“ trust moneys and shall be withont prejadice to all rights of oither 
“party upon the said appeals and otherwise in this action. 

“ On the motion of Mr. Aylesworth of counsel for the plaintiffs, 

“ By the court; v 

“ (S^d) M. B. JACKSON; 



JMJm CLAEK vs. BABSEE, 


" ill tlie Iligii Goiirt of Justice, Oom^o^ 
‘^Before f^ie HonoraMe Mi^ tosM 


In Courts T^iursJa^ tlie Bid Baj of Ma^ 

“Between— 

^ James Baeber, Agnes B Bto ISAEEr,l^ J, Cross, Y 

;/.. ‘^‘aRj ■ ;^' ;,' f."'' 

"Iacob B. CiiABR,BefteJa^.^^ J 

*^ 'ihis action coming on this day to IbeibrelJds court on 

“ further directions and as to the questioh of costs in the presence 
“ of counsel for the plaintifEs and defendants and upon hearing read 
“ the pleadings in this action, the reporter’s notes of the proceedings 
“ at the trial and the judgment of reference thereupon cndered under 
“ date the 30th day of April 1801, the order made herein hy the 
“ local judge of this court at Brampton on the 30th d^ of Octoher, 
“ 1801 extending the time fer the making of the master^ report 
“ under the said ju%ment and the suhseO^uent order niade h by 

“the Hon. Mr Justice Balconhridge in court on the 0th day of Becem-; 
“ her, 1801, with the affidavits of '^lliam H. Cross, Janies Oscar But- 
“ ton and Bet^amin Franklin Justin (l)ffied npon fc^ said applica- 
“ tion and the furtl^ extending theti me for the making of the 

“said masters report made herein in court on %id day of Fehruary 
“ 1802^ and on the^ day of Aprd 1802,and the report of the master 

“ herein dated the 30th day of June, 1802, and the orders made 
07 “ herein upon appeal firom the said report dated respectively 

“ the 16th day of Septemher, 1802, and the 21th day pf Feb- 
“luary 1893, ly the latter of wffieh orders t^^ report of the 
“ master is amended as in the said order shown and a reference hack 
“ directed to hx the remuneration which the defendant ought to re- 
“ ceive in respect of his services under the will ih the pleadings 
“ menBoned and ffiso the suhse(pient^^r^ of the said master hear- 
“ ihg date the 14th day of October, 1803, and the order on appeal 
“ therefrom dated the 13th day of April 1804, and al^^ the affidavits 
“ of Allen Bristol Aylesworth and of Bei^amin FranWin Justin filed 
“ on behalf of the plaintiffe upon this application with the exhibits 
“ in the said affidavits referred to and the affidavit of William Laidr 
“law filed in answer and the exhibits in the said affidavit re^ 
“ ferred to and upon hearing what was alleged by counsel afere- 
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■ ill)# sw^ttd^ ^ ^ 

fbrfcltwith Selii^ ofep 3^sep& tlio tmsfeo of Sie ost^ ; i 

" of Jessie Barlser oamed in itte abow-mentioiiej^^^^^^^^ j 

oiftko 16Ch day of Septoiofcer 1892^ a certai^^ for 

“ the sura of f 1 JK)0 mado t)y Iho abdf^ , 

“hourvfOj^ whioh is r^Mre# iu iu i 

*‘ $aid^ da^# #ie ^th day df Juue, 1S9B. - ' ! 

^*2* ttds oou^ dot# fcthef oi#er aud adjudg^^ ^ 

“ feudauf do jpay to the said Joseph Bather as sueh trustee as aforo- ! 
“ said the balauee Ih his hands trust funds of the said estate 

*■ being the san]tpf #J#2f .$9 with interest ther^^ 

^ **of Jun# 1894 but deducting feip the said arnount the suna 
88 of |^J)dO paid by the said defendant to the said Joseph Bar- 
her on the 6tb day of Qctoher 1892j and the^te 
* $500 similariy pud oh TO 18th day of Oetoh^ 1892, with interest ! 

on the said sums of |#000 and $500 fthih the date i 

^ “ive payments^:":; 

-*3. And this OQUridoth.further order that hp I 

costs in this actloh the taxing officer #0 allow and tax to the de- ’ 

fendant such eosts as he would he entitled to had he presented an j 

ordinary^nopposed petition to the court asking Ms discharge and 
*‘ the appointment of a ne w trustee in his steady and of passing his 
“ accouhi^ of his dealings #ith the estate in questiphi also the epts * 
of supporting upon the reference herein any iteniS urisuccessfnliy 
objected to by the piainti#S ffi the said accounts and also of su^ 

“ cessfully contesting pp the said Jeferenee any plaintiffs’ 

“ surchaTge to the defendaht’s ; said accountsj^^^^ costs to he 

■ ‘ taxed between solicitor and client^ and to he paid put of the^^e^^ 

“ in question or set off as the ease^ r^ he. 

^* 4, And thia court doth ffirther orderthedefendant do forth- 
with after taxation thereof pay to the plaintiffs their chsts of tMs 

action down to and inclusireof the hearing, together With to cosfe ^^ J- 

■-of theseyeralorders extending the$me fortheinastertomakehis » f 
■‘repoj# including the costs of the apjdicatipn upon Much the order 
" of 9th Becemtor 1891 made, also the costs of tlie refeTOce 
-‘ back to the said master under the order of the Behruafy 

‘M893v including the costs of the appeal from the report of to 80th 
“ day of June 1892, so far as to sa w related to the rem 

allowed to the defendant, together with the general costs of 
39 the reference heforp the said Masteivfexcept the coststorein^ 

“ before speciffed as taxable to the defendant| to 
“ the eo^s of sutobiting any Items of the Sur^^ 

-plaintiffs succeeded to^ bf ^ttaekh^^^ of defendaht’s ac- 

“ count to which they suecessfully bbjbeted, tod fhe ebsts of to 
-1*'motion.-^ 'J- ■/- ; 

*^On the motion of Mn Aylesworth^ % G., of counsel 
'"“plaintiffs,'-; 

“ The costs of the plaihtto nnder the aboye |udgment have been 






20 P; CLimK vs* JOSBPff BABBISK, TEUSTpE, 

iaxeS and alio at tlie stnn of ^818.30 as , appears ^ 

" officers certificate dated the 2fith day of November, A B. 1895. 

“ LoGCf^ Reai^^ 


“ Judgment signed the 18th Jane 1894: 

“fSW) A. F;McimN, 

^ Local 

“Judgment entered the 18th June 1894 in Jhffigffient Book of H * 
“€.J.Mios 150-151,152. 

j, a: Al^ 

^ LocaL Bcgistm^ 

All and singular which premises by the, tenor o these presents 
we have commanded to be ex;emplified. ’ ^ 

Witness the Honorable John Alexander BoyA president of our 
high court-of justice at Toronto this wenty-sixth day of February 
in the year of our Lord one thousand eight hundred and ninety- 
seven*' ‘ ;.- -■r :.;,; -^ 

[sEAnJ J. A. AIJSTIN, - 

LpcaJ^ BegM/rm^ 


40- AMthefn^^ ' 

^ M H%h 0eurt of Justice, Comm,on Fleas Bivision* 

L James Augustas Austin, local registrar at Brampton, of the said 
court do hereby certify that the writing annexed to this certificate 
is a true copy and exemplification of the original writ of summons, 
affidavit of service and return of service^ pleadings, judgment at 
trial, order appointing new trustee and final judgment (ffi furthers 
directions^ on file and of record in said office and;ljlat said orig^ 
constitute the record' of said proceedings and judgments of said court 
iuthis cause* * 


Witness my hand and the local sealof said high court ^ 
at Brampton this twenty^sixth day of I'ebruary, 1897v 

■•: . ■■■■ . ;: : ■ ■;.■■ :; j..^:AfAtBjIH>,:^: 

Local Regi^mM^^^ 

I, John Alexander Boyd, president of the hi^ court of justice do 
cer6fy the foregoing attestation by James Augustus Austin, local 
registrar of said court at Brampton, to be in due 
Witness my hand this 27th day of February, 1897*^^^^^^^^^^ ^^^^ 

‘ ^ J. A* BOTO, * 

a J 


41^^^^^^^^^^^ AusBn, local registrar of said court 

hereby certify that the Hpncaahle John Ale Boyd 

whose genuine signature is subscribed to the foregoing certificate, 








vs. JOSiSPH BAEBBJBj 




1 Ja;mes JlBiiili:^ iiispfecto? 
tliB fer^oiBg 

istrar of tlie liigli court ufj Justice aii^atu fee ia 4ue for#* 

Wi#ess#^ 



A% c^ wMcH tlic ^efou^^ 

ol^ected Qu ifoe ground of vaidancej iu tlaat^t^ 
declared on a decree of tlfo idgli courf of justice^ Co## 
visioUv Qntarioi # the I)omiu^ Ganadai^ajfod th^ <tf 

IHajTj d894^ wh^eas # # 
judgrueht ^as siguod on thCMth ^aycf 

mehi eute^d hu the i8th 

Ji. 0. J. folios Ihd; J51 aifo 152, 

sideratfoh th# tlfo defohdeut h 

this oause had feforuary Sdth l 

hetweeh the s#d trausefipt and the 

hied in piis cad# dh the iSth day^^# 

declaration decided on a decree # the hi^ codrt M^ 

pleas divisio# sighed an^d e#ered oh the 10th dhi' Cf^ W 189# 

wh#eas the hhai decree of thexcou^ was signed^ o^^^ 

Ma|v^A* D* 189# wdiCh^^o^ 

sustained ahd-the hi##itt hniende# his de#ai#i^ 

thep#eetion of Ihedefohdant aifo the fuiing hf the ch^^ 

said objechoh and allowed the said Whecri^ M h^^ 
to which ruin# the defondant, 


Whereupon the piaintifo vested. 

thereupon the defoifoahh^^% 

instru# the |hry that on the 

the plaintih was not ehtitied to recover hecause the trahscri# 

in evidence 

fo which r®sai the defohdant, h^ pa att^^ 

S#eh#poh the defohdahh^ 
defohiaht the afoount of cosfo taaedto hlhlto 
tiff theh ahd there opect^^pn the 

heat evfoiaceif ihf 'costs taaed ahdaSew^ 
as ^e co#i|^li|lah#ipt ef the rewd hhia^^ 
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eos^s were taxei eiMowe^ te tlie <3[efeA3au| it was net proper to' 
prove by fcbe defeadaot wbat, if aayv costs tia^ beea inourred by 
bim as defendant to tbe present actioa/ Wbich objection was snstained 
by tbe justice, to which ruling the defendant by bis attorney, then 
and there excepted, and the defendant offered no farther evidence. 

Thereupon the fefendan^^ offering no evidence to the jury, the 
court, on the motion of the plaintiff, instructed the jury to find a 
verdict for the plaintiff for the amount claimed, to which instruc¬ 
tions of the court the defendant, by bis attorney , tbefi and tbere and 
before the jury retired, excepled.. 

And he it further remembered that each one of the separate and 
several exceptions “ taien by the counsel for the defendant to the 
several rulings of the courl during tbe trial and to the charge of 
the court to tbe jury were so taken at the time and prior to the re¬ 
tirement of the jury to consider of their verdict and ’were noted by 
the justice prestding at, the trial upon bis minutes at the time the 
: same were taken by counsel for the defendant and at the re- 

44 questof said counsel the foregoing bill of exceptions is sighed 
and sealed, now for then, this r-- day of A. D. 

m F. BIMGHAM, 

Chief Sustice^ 

Order for Ineorpomtion in Record of Flciintiff ^s Ametijded DecMrcitimij 
' Filed March 18,1^91. 

, Filed; January 21,1902. 

In the Supreme Court of the pistriet of dolumhia. 

Joseph Barbek, Trustee, 

m. 

Jacob P. Clark* 

The clerk of said court will please, in preparing therecord for the 
Court of Appeals m the above cause, include the plaintiff ’s ainended 
declaration filed in the cause March 18,1897, 

Attorney for Plaintiff. 

45 Supreme Court of the district of Columbia* 

Pm^TEB Spates oe Americ4,1. ; ^ 

Restrict of GolmnMOfi /• * ' 

I, John R. Young, clerk of the s|ipreme court of the. District ^of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
. 44i inclusive, to be a true and correct transcript of the record, as 
prescribed by rale 5 of tbe Court of Appeals of the District of Co¬ 
lumbia, in cause $o.495S9, at law, wbereiu Joseph Barber^ trustee^ 
is plaintiff, and Jacob P* Clark is defendant;, as the same VethaiBS 
upon the files and of record in said court. 


At Law. hfo. 40539. 







m BAMlSfej tlPBDME, M 


Seal Stipreiiie Oocifl 
of tiie pistmfe of 
Oolumbia. 


la testimoay liereaato subscribe 

my aame and afilx tbe seal of said court, at 
the city of W:asbitigtoa, in said Bistrict, tbis 
Bath day of to 
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Joseph Barber, Trustee, j * 

of EMofdU pQ^fited, * 

ATow comes the appellant, by his attorneys, and designatas;^ thor 
following as the portions of the record which he desires to he admitted 
in the printing of the same, to wit : so much of the MU of exceptions 
as is found between pages 17 to 85, inclusive, of the present record, 
since the same relates exclusively to proceedings in the Canadian 
court, having occurred prior to the j udgment upon which suit was 
brought helow. ^ ^ " 

The material error upon which this appeal is prosecuted is that 
the appellbe declared upon a decree which was interlocutory and 
not hnaL The portion of the record appellant requests shall he 
omitted from the printing has no relevancy whatever to the ques¬ 
tion to he presented to this court. 

BBANDENBUBG & BBAKDEHBUEG, 

Attorneys for Appellants 

Becd copy of above Eeh, 4, ^02. 

w. h; sholes, 

PerBBOSNAN. 

(Endorsed:) No. 1175. Con of Appeals B, 0,, january term, 
19u2. Jacob P. Clarhi appeliant, m Joseph Barber, trustee. Ap¬ 
pellant’s assignment of errors a.nd designation of parts of record to 
he omitted in printing. Court of Appeals, District of Columbia. 
Filed Feb. 4,1902. Bobert Willetfeuleffc; 
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Jacob P^ Clarh, Appellant,! C 

. m* ■; >No.. ll75,/.'' 

Joseph Barber, Trustee, j 

JDesignaiion on ihe Part of the Appellee of Part ojT tBecord to he 


Now comes the appellee> by his .attorneys, and designates the foP 
lowing as the only portipn of the record he .consent to he 

omitted in the printing of the same; to ^t, so much of the MU of 
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exceptions as is found between pages 17 and 21, inclusive,” of the 
present record. >: 

mYl)EN JOHHSOI^^^ 

(Endorsed ^ No. 1175, Court of Appeals D. 0., Januai^ ternij 
1902. Jaeoby K Clark, appellant, -i;®. Joseph Barber, trusted Ap^ 
peliee^s designation of parts of record to be omitted in printing, 
Court of Appeals, District of ColumMa. K Eeb. B, 1902. Rob¬ 
ert Willett, clerk. ^ ' 

Endorsed on cover : District of Columbia supreme court. No. 
1175. Jacob P. iCJark, a|^ Joseph Barber, trustee^^^^ 

of Appeals, District of Columbia. Filed Jan. 29, 1902. Robert 















